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- Employment Notes

NEW YORK ENACTS SERIESOF LAWSTO PROTECT THE RIGHTS
OF EX-OFFENDERS SEEKING EMPLOYMENT

New York State has recently enacted a series of three new laws designed to make it easier for
those with criminal records to obtain gainful employment.

Generally, under New York law, private employers with 10 or more workers may not refuse to
hire an individual based upon his or her criminal history without first considering a number of factors.
Among other factors, employers must consider (i) the relationship between the criminal offense and the
individual’s ability to perform the job responsibilities; (ii) the length of time elapsed since the offense;
(iii) the individual’s age at the time of the crime; (iv) the gravity of the offense; (v) information showing
the individual’s rehabilitation or good conduct; and (vi) the interests of the employer in protecting the
property and safety of others. These factors are contained in Article 23-A of the New York Correction
Law, a copy of which is attached.

The first new law, which became effective on September 4, 2008, is designed to encourage
employers to hire individuals with criminal records by partially shielding employers from negligent hiring
claims. Specifically, this new law creates a rebuttable presumption which excludes an ex-offender’s
criminal record from evidence in a negligent hiring case if the employer had evaluated the factors in
Article 23-A and made a reasonable, good faith determination that the factors militated in favor of hiring
the individual. Consequently, after considering the employment application of an ex-offender, it is
advisable for employers to prepare an internal memorandum which demonstrates the employer’s good
faith consideration of the Article 23-A factors before having made a hiring decision.

The second new law, which becomes effective on February 1, 2009, relates to criminal
background checks and consumer reports. Under this law, employers must provide a job applicant with a
copy of Article 23-A whenever a consumer report received by the employer contains information relating
to the applicant’s criminal conviction. Further, employers must provide every applicant with respect to
whom they request an investigative consumer report (a form of consumer report where information is
obtained through interviews) with a copy of Article 23-A. The new requirements to provide copies of
Avrticle 23-A should be incorporated into the procedures and notifications already required by the federal
Fair Credit Reporting Act. Any client of the Firm who would like updated forms for use in complying
with the FCRA should contact one of the partners listed below.

Finally, a third new law requires that employers post a copy of Article 23-A in a visually
conspicuous manner in the workplace. The posting requirement becomes effective on February 1, 2009.
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This is a general summary of recent legislative action and is not intended to be legal advice rendered in response to a specific set
of facts. If you have any questions regarding hiring individuals with criminal convictions or other issues of employment law
please contact any of the following partners in our Employment Law Group:

Joel A. Klarreich Andrew W. Singer Stacey A. Usiak
(212) 508-6747 (212) 508-6723 (212) 702-3158

This may constitute attorney advertising.
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NEW YORK CORRECTION LAW
ARTICLE 23-A
LICENSURE AND EMPLOYMENT OF PERSONS PREVIOUSLY
CONVICTED OF ONE OR MORE CRIMINAL OFFENSES

8750. Definitions.
8751. Applicability.

8752. Unfair discrimination against persons previously convicted of one or

more criminal offenses prohibited.

8753. Factors to be considered concerning a previous criminal conviction;

presumption.
8754. Written statement upon denial of license or employment.
8755. Enforcement.

8750. Definitions. For the purposes of this article, the following
terms shall have the following meanings:

(1) "Public agency" means the state or any local subdivision

thereof, or any state or local department, agency, board or commission.
(2) "Private employer' means any person, company, corporation,

labor organization or association which employs ten or more persons.
(3) '"Direct relationship™ means that the nature of criminal

conduct for which the person was convicted has a direct bearing on

his fitness or ability to perform one or more of the duties or
responsibilities necessarily related to the license, opportunity, or
jJjob in question.

(4) '"License" means any certificate, license, permit or grant

of permission required by the laws of this state, its political
subdivisions or instrumentalities as a condition for the lawful
practice of any occupation, employment, trade, vocation, business, or
profession. Provided, however, that "license" shall not, for the
purposes of this article, include any license or permit to own,
possess, carry, or Fire any explosive, pistol, handgun, rifle, shotgun,
or other firearm.

(5) "Employment' means any occupation, vocation or employment, or

any form of vocational or educational training. Provided, however, that
"employment" shall not, for the purposes of this article, include
membership in any law enforcement agency.

8751. Applicability. The provisions of this article shall apply to

any application by any person for a license or employment at any public
or private employer, who has previously been convicted of one or

more criminal offenses in this state or in any other jurisdiction, and
to any license or employment held by any person whose conviction of one
or more criminal offenses in this state or in any other jurisdiction
preceded such employment or granting of a license, except where a
mandatory forfeiture, disability or bar to employment is imposed by
law, and has not been removed by an executive pardon, certificate of
relief from disabilities or certificate of good conduct. Nothing in
this article shall be construed to affect any right an employer may
have with respect to an intentional misrepresentation in connection
with an application for employment made by a prospective employee or
previously made by a current employee.

8752. Unfair discrimination against persons previously convicted of
one or more criminal offenses prohibited. No application for any
license or employment, and no employment or license held by an



individual, to which the provisions of this article are applicable,
shall be denied or acted upon adversely by reason of the

individual"s having been previously convicted of one or more criminal
offenses, or by reason of a finding of lack of '"good moral character"
when such finding is based upon the fact that the individual has
previously been convicted of one or more criminal offenses, unless:
(1) There is a direct relationship between one or more of the
previous criminal offenses and the specific license or employment
sought or held by the individual; or

(2) the issuance or continuation of the license or the granting or
continuation of the employment would involve an unreasonable risk to
property or to the safety or welfare of specific individuals or the
general public.

8753. Factors to be considered concerning a previous criminal
conviction; presumption. 1. In making a determination pursuant to
section seven hundred Fifty-two of this chapter, the public agency or
private employer shall consider the following factors:

(a) The public policy of this state, as expressed in this act, to
encourage the licensure and employment of persons previously convicted
of one or more criminal offenses.

(b) The specific duties and responsibilities necessarily related to

the license or employment sought or held by the person.

(c) The bearing, if any, the criminal offense or offenses for which

the person was previously convicted will have on his fitness or ability
to perform one or more such duties or responsibilities.

(d) The time which has elapsed since the occurrence of the criminal
offense or offenses.

(e) The age of the person at the time of occurrence of the criminal
offense or offenses.

() The seriousness of the offense or offenses.

(9) Any information produced by the person, or produced on his

behalf, in regard to his rehabilitation and good conduct.

(h) The legitimate interest of the public agency or private

employer iIn protecting property, and the safety and welfare of specific
individuals or the general public.

2. In making a determination pursuant to section seven hundred
fifty-two of this chapter, the public agency or private employer shall
also give consideration to a certificate of relief from disabilities or
a certificate of good conduct issued to the applicant, which
certificate shall create a presumption of rehabilitation in regard to
the offense or offenses specified therein.

8754. Written statement upon denial of license or employment. At the
request of any person previously convicted of one or more criminal
offenses who has been denied a license or employment, a public agency
or private employer shall provide, within thirty days of a request, a
written statement setting forth the reasons for such denial.

8755. Enforcement. 1. In relation to actions by public agencies, the
provisions of this article shall be enforceable by a proceeding brought
pursuant to article seventy-eight of the civil practice law and rules.
2. In relation to actions by private employers, the provisions of

this article shall be enforceable by the division of human rights
pursuant to the powers and procedures set forth in article Fifteen of
the executive law, and, concurrently, by the New York city commission
on human rights.



