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Costéo*Revensed,(Mbstly)l.,ArefDistribs, State Regs Regaining Traction in Fed~Cts?

Post Granholm world just got ‘a . 11tt1e Safer. At least'for now: . Distribs and state regu-
lators across US hadda love almost: complete reversal by us Appeals Ct of US: DlSt Ct's "
Costco dec1s1on. All of Wash state’s key alc bev laws -- save one -- stay on books: uni-
form pricing, baiis of credit, quantlty dlscounts, retall to-retail sales and- central
warehou51ng, plus minimum mark up. requlrement Appeals Ct judges ohly upheld. lower ct’s
toss1ng of post -and-hold, not key to middle- tier securlty (or profit). 1In addition, in
wake. of recent Tex and NY dec1s1ons that upheld state laws, Costco reversal surely sug-
gests that states, and dlstrlb advocates landing some shots of their own’ after series. of:

" sérious: court blows ‘to State regulatlon and middle tier over .last: decade or .g0. VAL ~same
thme,_gotta noté:. dlstrlbs/regulators ain‘t gettin’ the strong, pro-21st Amendment val-
cohol-is-unique” analysis they ‘'seek. - But each of these courts echoed Sup Ctis pos1t10n
that 3 tier system 1s'“unquest10nably legitimate.” So instead of creating w1dely feared
free-for- all - with huge big. box retailers forcing deep digcounts and/or unfettered in-
terstate shlpping by retailers -- status quo essentlally preserved In blow to jud1c1al
act1v1sm, Appeals Ct. noted that changes Costco sought need to be achieved. in leglsla-
tures, not courts. . Costcdo execs hinted that’s where they’re headed as they ponder ap-
peal.' As alc bév atty Richard Blau wrote in wake of Costco: “What a change in the wind!”

Beer Inst hailed decision as “strong affirmation of the three-tier system.” ' NBWA ap-
plauded Ct’s affirmation of “right of states to regulate ‘alcohol under the 21st Amend-
ment.” Distribs got boost from Redhook chief Paul Shipman, who told Seattle Times: “When
you grind distributors out of existence, there’s.a small benefit to consumers with a more
efficient system, but retallers and producers quickly gobble up the efficiency that'’s
been_created In the process you reduce the number of products that are in distribu-
tion.” Costco's attys-claimed Court “invalidated the...heart” of Wash system
(post/hold), but its chief exec copped to not being “particularly happy with the result.”

While most distrib advocates pretty buoyant, another vet alc bev atty, Drew Jaglom, of-
fered narrow view. Tho Costco reversal clearly a win for state regulation in general,
Drew acknowledged, it’'s “not a victory for state alcoholic beverage regulation or three-
tier systems.” How come? Appeals Ct panel took straight antitrust approach. Dist Ct

ﬁudge’s key mistake was deeming most of pricing laws “hybrid” restralnts that allowed
private bizzes-to collude on price That:was wrong j dgment on all but post-and-hoild,
panel ruled. Rather, laws were “unilateral” restralnts ‘adopted legally by state and
therefore legit, even if 1neff1c1ent. Fact these were alc-bev laws, Drew points out,
“totally irrelevant to the dec¢ision.” In fact, only place where Appeals: Ct considered
21st Amendment (to-determine if it saved post-and-hold) panel ‘ruled against the primacy
of the 2lst Amendment 7 gince state couldn‘t show post- -and-hold advanced. temperance.

Richard Blau takes broader v1ew. Whlle 9th Circuit “did not go so far as to restore the
21st Amendment to -its formeriglory,” Richard sez,_“appellate court d1d recognize that
this area of law is seriously out of balance.” How"s that? ‘Richard points to several
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spots where declslon appears to be “uniquely oriented toward the alcohol industry- and -
tends to support: traditional regulation, ” especially in contrast other court rullngs in
this and other cases. First: judges’ ruling that ban of retail-to-retail salés is “a.
’fundamental component of the State’s ‘unquestlonably legltlmate’ 3-tier system.” Second:
'statement that tho central warehou51ng ban “1neff1c1ent” and “may decrease competition,”
Wash state had “opted for such inefficiency” and any . relief from that 1s'“properly .
achleved.through ‘political will.” Third: Appeals Ct questioned US Dist Ct. judge- when " she.
insisted state laws had to be “narrowly tailored” to promote ‘temperance. She had even
suggested a hlgher ex01se tax could have accomplished same ‘goal (hlgher Prices)  without
anti-competitive price laws. But Appeals Ct expllcltly ‘rejected notion that an “alterna-
tive form of regulatlon necessarily means” federal pro- competltlon interésts: outwelgh
state interests. Such a test “has never been applled 1n the context of: alancing the
states’ core cOncerns” with Commerce Clause. What s more, ‘judge’s tax ad ‘e-“disparageS'
the policy ch01ces" that 21st Amendment gives to states. . It ain’t up to rts to assess
whether States’ “policy reasons are suff1c1ent1y compelling.” If thls th nking - and
it’s just a footnote in a 47-page decision - holds up, sez Richard it's “huge,” glven the
“drubbing” 21st Amendment has been taklng : .




