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cgstFo'R'evç-r,seq. (ùfosúlylL e,re oi;3eri-Þs, stàÈF Bess .ResaÍníng Trâit*on in ,Fgd cËç?

PosË:Granhol-m wor ld just  goÈ a l i tÈIe safer .  At  least  for  now. Dist r ibs and state

lators across US hadda lole almost, cgmplete.reversal by US Appeals Ct of US Dist Ct'
rîegu-
S

uni-CosLco decision. All of :Wash: staLe';s . 'key alc bev laws -- save one --  s tay on books:

form pr ic ing, 'bans of '  credí t ,  quanLi ty  díscounts,  reta i l - to-reta i l  sa l -es and centraf ,

warehousing, þlus minimum mark-up reguiremen!. Appeals Ct judges only upheld trower ct's

toss ing of  pbst-and-ho1d,  not  key to middle- t ier  se-cur i ty  (or  prof í t ) .  fn  addiL ion,  in

wakg of recent Tex and NY decisíons that upheld sLate laws, Costeo reversal surely sug-
qests. . that  s tates and d is t r ib  advocates landinç l  some shots of  thei r  own af ter  ser ies of

séríôus couft" blqWF'to staie régr¿Lation aùd middle tier over laçt.decade o-i so: At same

t ime, .got ta noÈe: .  d is t r ibs/ regplators a in ' . t  get t in '  the st rong,  pro-21st  Amendment;  "a l -
cohol . ís-unique" analys is  they seek.  But  each of  these courLs echoed Sup Ct 's  posi t ion

that  3_- t ier  system is  "unquest íonably legi t imate."  So inst .ead of  creat ing widely feared

free- for-aI I  
' - i  

wi th huge b ig box reta i fers forc ing deep d iscounLs and/or  unfet tered in-

terstate shipplng by retaí IerÞ - -  s tatus quo essent iat ly  preserwèd.  In b l -ow to judic iàI

activism, Appeals Ct noted thai ch?r'rgeÞ Cgstco çgughL Feed to_ be _aqhíeve9 in legisla-

tut 'es,  not  cour . ts .  CosLco execs h inted that 's  where they ' r .e  headed as they ponder ap-

peal . .A,s a1c bev atty Richard Blau wlote in wake of Costco: "Vilhat a changê ir1 Lhe wind!"

Bee' r  tnst  hai led decis íon as ' *s t rong af  f  i rmat ion of  the three- t ier  system. "  NBWA ap-

plauded Ct 's  af f í rmat íon of ' r ighL of  sLates Lo regulaLe a l -cohol  under the 21-st  Amend-

ment . "  Dist r ibs got  boost  f rom Redhook chief  Paul  Shipman,  who' to ld Seat t le  Tímes:  "When
you gr ind d is ' t r íbut .ors out  óf  exíst ,ence,  there 's  a smal f  benef i t  to  consumers wi t t r  a  more

ef f ic íent  system, but  reta i fers and producers quick l bble the  e f f i c i e tha t '  s

been created.  fn  the Ðrocess vou reduce the number of  products that  are in  d is t r ibu-

t i o ; ; - -C " " t co ' s  a tLys=c la imed  Cour t  * i nva f  i daLed  the . . . hea r t "  o f  Wash  sys tem
(post /hold)  ,  but  i ts  ch ief  exec copped to not  being "par t icu lar ly  happy wi th the resuf t .  "

VÍh i le  most  d is t r ib  advocates pret ty  buoyant ,  another  vet  a lc  bev at ty ,  DrewJaglom, of -

fered narrow v iew.  Tho Costco reversal  c ]ear l -y  a win for  s taLe regul -at ion in  generaL,

Drew acknowledged,  i t 's  "not  a v ic tory for  s tate a lcohol- ic  beverage regulat ion or  three-

t ièr  systems."  How come? Appeals Ct  panel  took st ra ight  ant i t rust  approach.  Dist  Ct

judgg,s key mistake was deeming most of pricíng laws \\hybridl ' restraints,Lhat allowed

pr ivate b izz.es to col l -ud.e on pr ice.  That ,was v l rong judgment  on a l l  but  post*and-hold,

panel  ru l -ed. .  Rather ,  laws v/ere ' runi la tera l "  rest ra inÈsradopted Iegal ly  by state and

therefofe legí t ,  even i f  inef f ic ient .  Fact  these were a lc  ber¡  laws;  Drew points out ,

" tota11y i r re levant ,  to  the decig ion."  tn ' fact ,  only  p läce where Appeals Ct  considered

21st Amendment (to determine if ít sa="e(i poet-ancl'hold) panel "ruled agains!_ !þg-loltmegy
of  the 2 l -s t  AmendmenL,"  s ínce staLe couid.n 'b show posl - -and-hold advanced f ;euçeranüe.

Richard Blau takes broad.er view. While 9th Cj-rcuit \.did nót go qa fAT as to restoré, Lhe

21st Amendment to í t .s formeriglory,"  Richard sez, ."a Ilate court did re ze that

th iþ  a rea  o f .Law is  ser ious ly  ou t  ó f  ba lance. "  How"s Ehat? Ríchard'þoints to several
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spots where decisíon appears Lo be "uniquely orienËed toward the alcohor industry and
tends to support traditional reguLation, " especially in conËrast other courL ,rrrir,g;-i¡
t h i s  and  o the r  cases .  F i r s t :  j udges '  r u r i ng  t ha t  ban  o f  r eEa i l - t o - reËa i l  sa lés  i s ' , à
iundamentâl -  component  of  the s late 's  'unquest ionably IegÍ t imate,  3- t ier  system., ,  second:
statement  that  tho centra l  warehousing ban " inef f íc ient , ,  and. 'may decreaså compe¡ i t io î , , i
Wash state had "opted for such inefficiency" and any refief from- that is *propãrly
achieved-..throush poli-ticar wil-1." rhird, opp""_r" 

"L 
q"".i"rr.ã rÀ ;i"i-cr-j..rãJllih.rr,"Ir.

insisted state lav¡s had t.o be . 'narrowly t"ítor"d,, to temperance. She had even
ested a higher excise t.ax could hawe a I'shed sâme ,9ioa1 (higher prices) \4rithout

ant i-comBetí t ive pr ice laws- But Appeals ct  
"rçr i" i t ry 

r-¡cted. notÍon thaÈ an' ."r t""r ,"-
tíve form of regulation r¡ecessarily means" federal pro:.o*i"tition- i"t;r;;; ;t;l;;-'*
state interests. Such a test *has nevef been applied in the conÈext of, balàncÍnC tñe
states'  core;cör lcèrns" with commerce clause. what,s mòre, juage,s tax aaù¡i_ce i l¿isparages
f  h a  n n l  ì  n r ¡  ¡ . l . a ' i  n a o ¡ r  ' F L - i -  . r  ^ È  n - ^ - r - ^ - !  - r - - -  -the pol icy choices, ,  thai  2 is t ,  Amendment gíves to s taÈes.  I

i l :tn:" 
States' . 'policy reasons are sufficiently compel1ing.,, rf Èhis thli,nking _ a4d

i t 's  just  a footnote in  a 47 page decis ion -  holds up,  sez Richard i t ,s  *hug,e, ;  g i ; " ;  a ï r "
"drubbing" 27.st Amendment. has been takinq


