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UBTI Legislation Reintroduced

TO: Clients and Friends!
DATE: August 11, 2009

On July 31, Representative Sander Levin of Michigan introduced a bill (H.R.
3497) that would likely alter how U.S. tax-exempt organizations invest in investment
funds. The bill, if enacted, would provide that debt incurred by a partnership in acquiring
qualified securities, commodities or any option or derivative contract with respect to a
security or commodity is not treated as “acquisition indebtedness” for purposes of
determining the unrelated business taxable income (UBTI) of exempt organizations that
are limited partners in the partnership. The proposed bill’s definition of securities,
commodities and their derivatives does not appear to include interests in real property.

Under current law, an exempt organization’s return on an investment made with
acquisition indebtedness is taxed as UBTI in proportion to the amount of the acquisition
indebtedness, regardless of whether the organization uses leverage to directly acquire the
investment or the partnership in which it invests uses leverage to acquire securities,
commodities and their derivatives. The proposed change in law would likely alter or
reduce the use by exempt organizations of so-called “blocker” offshore funds structured
as corporations to avoid UBTI from leverage used by the fund, since, under the proposed
law, the organizations could invest directly in US funds formed as limited partnerships
and not be penalized by the indebtedness used by the funds to make investments.

The latest version is the same as legislation Levin previously introduced in the
fall of 2007.

For more information, please contact Michele Gibbs, (212) 508-6732;
gibbs@thshlaw.com or David Schulder, (212) 508-6715; schulder@thshlaw.com.

! This GlobalNote® memorandum provides general information on the subject matter described, and it
should not be relied on as legal advice on any matter in any jurisdiction. You should seek specific legal
advice before acting with regard to the subjects discussed herein. For further information, please see the
firm’s website: www.thshlaw.com.
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U.S. Treasury Circular 230 Notice:

U.S. Treasury Regulations require us to inform you that any U.S. tax advice in this
communication cannot be used by you (i) to avoid tax penalties or (ii) to promote, market
or recommend to another party any transaction or matter addressed herein.
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